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This is part of a series of guides in which we examine areas of Guernsey law that frequently arise in practice. Further guides will be

released weekly; click here to subscribe to receive Collas Crill news and insights by email.

This guide looks at the key things you need to know about returning value to stakeholders by way of payment of dividends or

distributions.

Dividends and distributions

Unlike many other o�shore jurisdictions whose companies laws are modelled after English company law (which among other

things, require the maintenance of an authorised share capital and the payment of dividends only out of available pro�ts) Guernsey

has adopted a more �exible approach to how companies can operate in this regard. The 'maintenance of capital' rule is

signi�cantly relaxed in Guernsey, allowing for dividends and distributions to be paid from a far wider range of sources.

What is a distribution?

The Law de�nes a 'distribution', in relation to a distribution by a company to a member, as:

the direct or indirect transfer of money or property, other than the company's own shares, to or for the benefit of the

member, or

the incurring of a debt to or for the benefit of the member, in respect of the member's interests, whether by means of a

purchase of property, the redemption or other acquisition of shares, a distribution of indebtedness, or by some other

means.

What is a dividend?

Under the Law, 'dividend' means every distribution of a company's assets to its members except distributions by way of:

an issue of shares as fully or partly paid bonus shares;

a redemption or acquisition of any of the company's own shares or financial assistance for an acquisition of the company's

own shares;

a reduction of share capital;

a distribution of assets to members during and for the purposes of its winding up;
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a distribution of assets to members during and for the purposes of an administration order;

a distribution of assets to members of a cell of a protected cell company during and for the purposes of a receivership

order; and

a distribution of assets to members of a cell of a protected cell company during and for the purposes of the termination of

the cell.

A dividend may be in the form of money or other property.

Requirements of the Law

The Law is not prescriptive and allows a company considerable �exibility to make dividends and distributions, provided that the

company can satisfy the statutory solvency test immediately following that dividend or distribution.

Solvency test

When con�rming that the company satis�es (and will satisfy) the statutory solvency test, the directors must certify this con�rmation

in writing. Most commonly this will take the form of a solvency certi�cate, or a certi�cation recorded directly into the board

minutes of the company.

For the purposes of the Law a company satis�es the solvency test if:

the company is able to pay its debts as they become due; or

the value of the company's assets is greater than the value of its liabilities.

Constitutional documents

General

In addition to the requirements in the Law, a company's M&A will normally contain provisions relating to the payment of dividends

and distributions. The directors of the company must make sure they are familiar with these provisions and comply with them in

addition to the requirements of the Law.

Sometimes the dividend/distribution provisions in the company's M&A will be more restrictive than the requirements of the Law,

especially if the M&A have not kept pace with changes to the Law. Where this is the case, the directors may want to amend these

provisions so the company can enjoy the �exibility allowed by the Law.

Potential liability of directors

A director who makes a solvency certi�cation without having reasonable grounds for the opinion expressed within it maybe guilty

of an o�ence and, upon conviction, is liable to a �ne, imprisonment for up to two years, or both.

Breach of duty

A director may be liable for any damage su�ered by the company after a director authorises a dividend or distribution;

Financial Services and Regulatory
Insolvency and Corporate Disputes

Private Client and Trusts
Real Estate

WE ARE OFFSHORE LAW LondonJerseyGuernseyCaymanBVI

This note is a summary of the subject and is provided for information only. It does not purport to give specific legal advice, and before acting, further advice should always be
sought. Whilst every care has been taken in producing this note neither the author nor Collas Crill shall be liable for any errors, misprint or misinterpretation of any of the matters set
out in it. All copyright in this material belongs to Collas Crill.



the company subsequently becomes insolvent; and

the Guernsey court finds that the director breached the director's duties to act in the best interests of the company and to

exercise the necessary care, diligence and skill when approving such dividend/distribution.

Relief

If an action is brought against a director alleging a breach of the director's duties to the company, the director may apply to the

Guernsey court to be relieved from such liability.

The Law allows the court to relieve the director (in whole or part) from liability for negligence, default or breach of duty or trust on

any terms the court thinks �t if it appears to the court that:

the director acted honestly; and

having regard to all the circumstances, the director ought fairly to be excused from liability.

In practice, however, the court is only likely to exercise these powers in favour of a director in rare cases.

Recovery from shareholders

A company can recover a distribution made to a shareholder when the company did not, immediately after the distribution, satisfy

the solvency test, within a period of two years beginning immediately after the distribution, except to the extent that:

the member received the distribution in good faith and without knowledge of the company's failure to satisfy the solvency

test;

the member has altered his position in reliance on the validity of the distribution; and

it would be unfair to require repayment in full or at all.

Terms used

Law - the Companies (Guernsey) Law 2008

M&A - a company's memorandum and articles of incorporation

About this guide

This guide gives a general overview of this topic. It is not legal advice and you may not rely on it. If you would like legal advice on

this topic, please get in touch with one of the authors or your usual Collas Crill contacts.

About Collas Crill

We are a leading o�shore law �rm. We are easy to do business with and give practical advice to overcome tough challenges.

Through our network of o�ces, we practise British Virgin Islands, Cayman Islands, Guernsey and Jersey law.
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For more information please contact:

Wayne Atkinson

Partner // Guernsey

t:+44 (0) 1481 734225 // e:wayne.atkinson@collascrill.com

Paul Wilkes

Consultant* // Guernsey

t:+44 (0) 1481 734268 // e:paul.wilkes@collascrill.com

Simon Heggs

Group Partner *† // Guernsey

t:+44 (0) 1481 734825 // e:simon.heggs@collascrill.com

Gareth Morgan

Group Partner *† // Guernsey

t:+44 (0) 1481 734264 // e:gareth.morgan@collascrill.com
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